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       Problem  statement.  Issues  concerning  guarantees  of  human  rights  and freedoms   have  become  even  more  urgent  today.  Despite the  fact  that  our  civilization  is  showing  rapid progress  a  great number  of   problems  related  to  human  rights and  freedoms  are  viewed  as  secondary  ones.  One  of  the  most  important  theoretical  and  practical  questions  related  to  human  rights  affirmed  in  the  Constitution  is  the  matter  of  guarantees  of  constitutional  rights  and  freedoms of  servicemen  in  Ukraine. The  issue  of  guarantees  of  constitutional  rights  and freedoms  of  servicemen  has  always  been  one  of  the most  involved  problems  in  the  history  of  constitutional  law.

       Introduction.  The  present  research  is  based  on the  works  of  such  scientists  of our  country, practicing  law  as  A. Kolodiy, A. Oliynyk, V.Pogorilko, P. Rabinovich, etc. A  number  of  separate  questions  related  to guarantees  of  constitutional  rights  and  freedoms  of servicemen  have  been  studied  by  such  military  justice  officers  as  V. Pashynsky, I. Kachan, V. Kyrylenko, Y. Ponimatchenko.

        The  object  of  the  article  study. The  main aim  of  the  article  is to  study  guarantees  of  constitutuional  rights  and  freedoms  of  servicemen  in  Ukraine  and  their  limitation.

       Results.  For  centuries  much  attention  has  been  paid  by  the  State  to  guarantees  of  rights  and  freedoms  regarding  those  who  protect  their  country under  arms. 

      In  our  opinion, Ukrainian  legislation  follows  the  tradition  of guaranteeing those  rights and  freedms  that  have  been  observed  for  a  long  time  and  affirmed  by  the  Constitution  of  Ukraine[1 ].

      Before  describing  the  very  issues  of  guarantees  of  constitutional  rights  and  freedoms  of  servicemen, we  should  give  consideration  to the  general  definition  of  guarantees  of  human  and  citizen  rights  and freedoms.

      Reference  literature  defines  the  concept  of guarantee  ( French  garantie − security  or  pledge)  of  human  and citizen  rights  and  freedoms  as  conditions,  means, or  ways  that  fully furnish protection  of rights  and  freedoms  of  an  individual. The  notion guarantee covers in  the  aggregate  numerous  factors aimed  at  realization  of  freedoms  and  rights  in  practice  and  removal  of  obstacles  that  impede  such  realization [2, p. 555 ].

       Constitutional  rights  and  freedoms  of  servicemen  take  a  special  place  in  terms  of   rights  and  freedoms  because    they  are  the  fundamentals of  all  their  other  rights  and  regulate  relations  between  servicemen  and  the  State.

       According  to  their  legal  nature, constitutional  rights  and  freedoms can  be  characterized  as  follows: 1) they  are  fundamental  and  they  are  the  ground   for  all  the  other  rights  and  freedoms; 2)  they  are  stated  generally  and  specified  in  norms  of  other  branches of  law; 3)  they  have  universal  validity: all  the  other  citizen  rights  and  freedoms    must  correspond  to  the Constitution; 4) constitutional  rights  and  freedoms  are  constant  and  they  do  not  occur  from  time  to  time, they  are  in  effect  steadily and  cannot  be  exhausted with  a single  act; 5) they  are  the  same  for  each  citizen; 6) they  need  to  be  protected  by  both  the  citizens  and  the  state  and they  are  affirmed  by  the  Constitution  of Ukraine  as  well as  by  other  corresponding normative  acts.

      Thus, we  can  conclude  that  all  the  guarantees  of  constitutional  rights  and  freedoms   are  the  provisions, affirmed  by  the  Constitution  and secured  by  the  State, that  determine  on  the  course  of  action  and  let  individuals  make  use  of  amenities  to  satisfy  their   personal  and social  needs.  They  regulate  relations  between  servicemen  and  the  State  and  have  all  the  characteristics  mentioned  above.

      However,  one  of  the  distinctive  features  of  the legal  status  of  servicemen  is  that   constitutional  rights  and  freedoms  for  such  individuals   are  to  a  certain  extent  limited. Article  9  of   the  Statute  of  the  internal  service  of  the   Armed  Forces  of  Ukraine  provides   that  servicemen  exercise  the same    rights  and  freedoms  as  other  citizens  of  Ukraine  with  account  of all  the  particularities  described  in  the  Constitution  of  Ukraine,  Ukrainian laws  on military  issues, the Statutes  of  the  Armed  Forces  of  Ukraine  and  other regulatory  legal  acts. Thus,  we  can  observe  that  constitutional  rights  and freedoms   of  servicemen  in  Ukraine  can  be  limited  both  by  the  provisions  of  the  Constitution  of  Ukraine  and the norms  of  military  legislation.

      Also it  is  important  to  consider  in  more detail  the  main  types  of  constitutional  rights  of  servicemen such  as  personal (civil)  rights,  political rights,  socio-economic  rights,  touching  upon  the  issues of  their  limitation.

       Personal  (civil)  rights  of servicemen  are  inalienable basic human  rights that  provide  protection  from  interference  of  any  kind  including  interference of  the  State  concerning  realization    of  civil  rights. Being  natural, such  rights  form  the  basics  of  the  legal  status  of  man  and  citizen. Hence  civil (personal)  rights are  viewed  as  the  ones  that  guarantee  physical,  moral,  psychological (nonmaterial) being. Accordingly civil (personal)  rights  could  be  divided  into two  groups: material  and  nonmaterial [4, p. 178-182 ].

       Material  rights  are  the  means  that  enable  an  individual  to  keep  existence  and  satisfy  biological  and  material  needs. Nonmaterial  rights determine  capabilities  aimed  at  perpetuation, evolution and  protection  of the  human  individuality, men’s outlook and spirituality. Some Ukrainian  scientists  identify  material  rights  as  a  separate  kind    of  rights [5, p. 10-11, 6, p. 167 ].

       Among  the  personal (civil) rights  of  servicemen  affirmed  by  the Constitution  of  Ukraine  [1] we  can  name: the  inalienable  right  to  live (Art. 27),  the  right  to  have  his/her   dignity  respected (Art. 28), the  right  to  freedom  and  personal  inviolability (Art. 29), the  right  to  inviolability  of  his/her   domicile  (Art. 30),  the  right  to  keep  privacy  of  his/her  correspondence, telephone  conversations, telegraph, and  other  communications (Art. 31), the  right  to  non-interference  in   his/her   private  life  and  family matters (Art. 32), the  right  to  have  freedom  of  movement  and  travel, free  choice  of  residence,  and  the  right to  freely  leave   the  territory  of  Ukraine  (Art. 33); the  right  to  freedom  of  thought  and  speech, and  to  free  expression  of  his  views  and  beliefs (Art.34), the  right  to  freedom  of  beliefs  and  religion (Art.35), etc.

       All  the  abovementioned  provisions are  guaranteed  by  the  State, which  is affirmed  by  the  Constitution  of  Ukraine  and by  military  legislation.

       Nevertheless, there  exist  legal  limitations  of  some  of  the  rights. According  to  Article  17  of  the  Law  “On the Armed  forces  of  Ukraine”  [7] servicemen  are  limited  in  their  rights  to have  freedom  of  movement and  travel,  free  choice  of  residence  and  the  right  to  freely  leave  the  territory  of Ukraine. Article  216   of   the  Statute  of  the  internal  service  of  the   Armed  Forces  of  Ukraine  reads that compulsory-duty servicemen in  their  off-duty  time  are  free  to  move  within  the  territory  of  their  military  post  and  while  on  the  pass  they  are  also free  to  move  within  the  garrison.  Moving  out  of  the  garrison  for  officers, warrant  officers (midshipmen) and  contract  soldiers  occurs  only  with  the  permission  of  the  commanding  officer  of  the  military  unit. Moving  out  of  the  garrison  for  compulsory-duty servicemen  (except  for  the  cases  of  being  on  leave  or detached  service)  is  prohibited. Those  servicemen  who  deal  with  state secrets may  leave  the  territory  of  Ukraine  only  with  the  permission  of  the  associated  state  authority.

       Political rights  and  freedoms of  citizens  are  the  important  elements  of  the  advanced  democratic  civil  society. In the  opinion  of  P. Rabinovych, political  rights  are  the  potentials  for a  man that  enable   him/her  to  take  part in  social (i.e. political  and  public)  life, have  influence  on   both governmental and  non-  governmental  actions (particularly it  concerns  the  right  to  take  part  in  forming  of  government  and  local  bodies, the  right  to  establish public  organizations) [5, p. 10-11 ].

   The  present  Constitution  of  Ukraine  affirms  and  guarantees  the  following  political  rights  and freedoms:  the right to freedom of association into political parties and public organizations (Art. 36), the right to participate in the administration of state affairs (Art. 38), the  right  to freely elect and to be elected to the bodies of State power and local self-government (Art.38), the right to assemble peacefully without arms and to hold rallies, meetings, processions, and demonstrations (Art. 39), the right to address individual or collective petitions, or to personally recourse to public authorities, local self-government bodies, officials, and officers of these bodies (Art. 40).

       Servicemen in  Ukraine are  guaranteed  all the  political  rights. Nonetheless, there  are  norms  in  Ukraine  that provide  for limitation  of  political  rights  of  servicemen.  Such  restrictions  concern  political  activity, participation  in  meetings,  demonstrations, strikes  as  well  as  the distinctive  features of  realization  of  the  right  to  elect  for  servicemen. 

       According  to  the  Law “On  Social  and Legal  Protection  of  Military  Men and  Members  of  Their  Families” [8 ] (Art. 5) servicemen must  not  be  members  of any  political  parties, organizations  or  movements; organization  and  participation  in  strikes  by servicemen is  not  allowed. According  to  Article  17  of  the  Law  “On the Armed  forces  of  Ukraine”  [7] servicemen quit  membership  in  political  parties  and  trade  unions for  the  time  of  their  service. They  can  be  members  of  non-governmental  organizations  if  the  statutes  of  such  organizations  do  not  contradict  the  principles of  the  Armed  Forces  of  Ukraine. Servicemen  are  free  to  assist  in  the  work  of  such  organizations  when  they  are  not  engaged  in  their  service and  are  considered  to  be  free  from  service. Besides the  Constitution  does  not  allow  to form  political  parties’ structures  within  military  formations  (Art. 37).

       Servicemen  in  Ukraine  are  also  guaranteed  the  right  to  elect  and  be  elected.  According  to  the  Law “On  Social  and Legal  Protection  of  Military  Men and  Members  of  Their  Families” [8 ] (Art. 5) servicemen  may  take part in Ukrainian  nationwide  and local  referendums, they  may  elect and  be  elected members  of  the  Council  of People’s  Deputies and  other  authorities  which  corresponds to  the  Constitution  of  Ukraine. Although  in  reference  to  Ukrainian  servicemen,  there  are  several  restrictions  related  to  their  taking  part  in election  campaign. Following  the  Law “On  Elections  of  the  President  of  Ukraine” [9 ] a  serviceman  cannot  be  an  authorized  poll watcher (Art.69, p.1), an election  agent of  a  candidate  for  presidency  (Art 66, p.2). Yet  the  legislation  of  Ukraine  has  no  clear  restrictions  related  to  servicemen’s  taking  part  in gatherings,  meetings and  demonstrations  except  for  strikes.

       As  we  can  see  the  legislation  of  Ukraine  sets  some  limits  regarding  political  activities  of  servicemen which  correspond  to  international  law  acts  and practices. Thus, military  men  are  not  influenced  by  different  political  parties, they  become  politically neutral  and  guarantee  stability  of  the Constitution  and  the  State  as  well as sovereignty  and  territorial  integrity.

       Socio-economic  rights  are  among  the  most  important  constitutional  rights  affirmed  by  the  Constitution. They  allow  the  citizens  to  participate in  the  sphere  of  material  production  and  distribution  of benefits. Socio-economic  rights  are  the fundamentals  of  economic  independence of  an individual, they  also determine  the  conditions  of  people’s  social  life[10, p. 97 ].

       The main  socio-economic  rights  affirmed  by  the  Constitution of  Ukraine  are the right to work (Art. 43), the right to strike (Art. 44), the right to rest (Art. 45),  the right to social protection (Art.46), the right to housing (Art. 47), the right to a standard of living sufficient for themselves (Art.48), the right to health protection, medical care and medical insurance (Art. 49), the right to education (Art.53), the right to own, use, or dispose of his property  (Art. 41), the right to entrepreneurial activity that is not prohibited by law  (Art. 42),  the  right  to  make  use of  the objects of property rights of the Ukrainian people (Art. 13,14).

       The  Constitution  of  Ukraine  (Art.17)  affirms  that the State shall ensure social protection of citizens of Ukraine who serve in the Armed Forces of Ukraine and in other military formations as well as members of their families. This  makes  the  observance of  socio-economic constitutional  rights  along with the  ensurance  of  social  and legal  protection  of  servicemen  as  well as  members of  their  families  one of  the  main  tasks  of  the  Armed  forces. Following  the  Law  “On  Social  and  Legal  Protection  of  Military  Men and  Members of  Their  Families” (Art. 9),  the State   guarantees  provision  of  material  and  other  needs  in  the amount  sufficient  for  the  citizens to  be  interested in  military  service. Servicemen  are  guaranteed  cash  security, equipment, furlough  rations  or compensation  allowance  at  request.

       However,  the  State  today  is  unable  to  provide  social  protection  of  servicemen. Cash  security  of  servicemen  in  Ukraine  is  one  of  the  lowest  among  the  countries  of  the  world  and  cannot  come  up  to  remunerations  in  such  countries  as  the  USA, Germany, France, etc. One  of  the  most  serious  is  the  problem  of  proper  housing of  servicemen  and  members  of  their  families.  Currently 45.000  servicemen  have  their  names  placed on  a  list  to  get  their  dwelling[11 ]. At  the  same  time  the  Law  “On  Social  and  Legal  Protection  of  Military  Men and  Members of  Their  Families” (Art. 8) prohibits  servicemen  to  carry  on  business.  Thus,  the  State  denies  the  option  for  servicemen  of  making  their  financial standing  better, showing  little  respect   to  their  initiative.  Generally  if  there  were  no  restrictions  of  such  a  kind, the  character  of  military  service  would indicate  that  servicemen  don’t  have  enough  time  for  business  activity,  they are  not  free  to  move  and  located  within  the  area  which  is  often  far  away  from   industrial  and  shopping  centers, thus  business  activity  of  a  soldier,  a  warrant  officer  or  any  other  officer  cannot  be effective.  In  view of  the  facts  mentioned  above  the  State  should guarantee  such  a level  of  social  protection of  servicemen  ( first of  all it   material  needs  and  housing ) that  would  lead  to  a situation  when  servicemen  don’t  have  material  problems  and  aim  efforts  at  doing  their  direct  military  duty.

        Conclusion. The  facts  mentioned  above prove  that  in Ukraine  there  are  guarantees  of  constitutional  rights  and  freedoms that  let  an  individual decide  on  the  way  he/she  behaves, makes  use  of   amenities  to  satisfy  personal  and  social  needs  of  those  who  do  military  service.  Such  guarantees  regulate  relations  between  servicemen  and  the  State.. Also  there  exist  different  restrictions  of  rights  and  freedoms  of  servicemen  concerning  their  political  activity. Thus, while  conducting  a  military  reform  the  matter  of   guarantees  and  restrictions of  constitutional  rights  and  freedoms  of  servicemen  demand further  legal  clearance. There should  be  an  effective  mechanism  of  social  and  legal  protection  of   servicemen  in  compensation  for  certain  restrictions  of  some  general  civil  rights.
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Шамрай Б.М. Гарантії конституційних прав і свобод військовослужбовців в Україні та їх обмеження

У статті розглядається проблема гарантій конституційних прав і свобод військовослужбовців в Україні та висвітлено деякі обмеження конституційних прав і свобод військовослужбовців. 
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Шамрай Б.М. Гарантии конституционных прав и свобод военнослужащих в Украине и их ограничения 

В статье рассматривается проблема гарантий конституционных прав и свобод военнослужащих в Украине и отражены некоторые ограничения конституционных прав и свобод военнослужащих.  

Ключевые слова: гарантии, конституционные права и свободы военнослужащих в Украине, ограничение.

Shamray B.M. Guarantees of constitutional rights and freedoms of servicemen in Ukraine and their limitation

In the article the problem of guarantees of constitutional rights and freedoms of servicemen is examined in Ukraine and some limitations of constitutional rights and freedoms of servicemen are reflected.
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