
Roshchina I. Comparative-legal study of Article 7 of the European Convention on the Protection of Human Rights and Fundamental Freedoms and the Provisions of the Criminal Legislation of Ukraine

Human rights and fundamental freedoms provided for in Article 7 of the European Convention cause discussions both in theory and law-enforcement practice. Particular attention is paid to the idea that no one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed.

Article 7 “No punishment without law” of the European Convention specifies that: 1. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed. 

2. This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by civilised nations. Here it should be noted that Article 7 of the European Convention grounds on the principle of legality.

Paragraph 2, Article 7 of the European Convention demonstrates that any derogation in time of emergency fixed in Paragraph 1, Article 15 of this Convention, is prohibited. According to the Paragraph 1, Article 15 of this Convention in time of war or other public emergency threatening the life of the nation any High Contracting Party may take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with its other obligations under international law. Though according to the Paragraph 2, Article 15 of this Convention no derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

V. I. Manukyan analyzes the decision of  the European Court  and states that in the case "Kokinakis against Greece", Court specified that Article 7 of the European Convention means not only impermissibility of retrospective application of law but also narrow interpretation of law in behalf on a defendant, impermissibility of application of analogy, and also requirement of clarity of law. 

Significantly, that while examining the content of Article 7 of the European Convention and giving examples of decisions of the European Court, V. I. Manukyan gave not a single decision after the statements of citizens of Ukraine. Summarizing practice of the European court after the statements of citizens of Ukraine we also found not a single decision for Article 7 of the European Convention.

By the most credible reason of the absence of decisions of the European court for to the statements of citizens of Ukraine regarding Violation of Article 7 ECHR is that courts have never violated human rights, envisaged by the mentioned article. The legislation of Ukraine contains enough norms aiming to prevent any punishment without a law. 

Analyzing the norms of criminal law regarding the matter of legality of bringing into criminal responsibility, it is impossible not to notice that Criminal Code and Criminal Proceedings Code of Ukraine in unison with the Constitution of Ukraine, not only enough full and correctly regulate pre-trial and judicial investigation, but also establishes punishment for bringing a knowingly innocent person to criminal responsibility. 

On the basis of the study, in order to better implement the requirements of Article 7 of the European Convention in the criminal law of Ukraine, it is suggested to supplement Article 4 of the Criminal Code of Ukraine with paragraphs 1 and 2 of Article 15 of the Convention.     
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