Mykhailo A. Criminal-legal Assessment of Positive Post Criminal Behavior Concerning Crimes against Electoral Rights

This article deals with the issue of introduction of encouraging provisions into articles about crimes against electoral rights (Articles 157-160 of Criminal Code of Ukraine). Guarantees of electoral and plebiscite rights are an important prerequisite of civil society establishing and building a state ruled by law. Implementation of more severe responsibility does not ensure the realization of its preventive function (whereas it is well known that crime is better to be prevented than to be investigated and punished).
Own motives’ realization and strive to achieve own goals are main features of any modern human being. That’s why encouraging of socially useful behavior is important as much as using of law enforcement in case of breach of the law. Stimulating of delinquent’s positive post criminal behavior (e.g. his or her non-criminal – neutral or positive – activity or inactivity after committing an act which carries signs of crime) is one of the kinds of such encouraging.
If it is possible to prevent ensuing of harmful consequences of a crime or mitigate such consequences quickly and completely without causing any restrictions to a person (e.g. deprivation of freedom, material damage etc.), then to the benefit of citizens’ active and passive electoral rights realization (if secured satisfactorily) it is more practically to stimulate positive post criminal behavior even by delinquent person’s exemption of criminal responsibility than trying to put such person to justice by any means causing a threat to free and timely expression of electors’ will.

The uselessness of stimulating of person’s positive post criminal behavior in cases of committing crimes according to Articles 157-158, 158-2, and 159 of Criminal Code of Ukraine was established as a result of a meticulous analysis. Impossibility to restore a broken right of a person or even all electors immediately is a common feature of the above-mentioned crimes (not talking about formal construction of elements of crime), which is important or sometimes pivotal for the voting results. So far there is no positive post criminal behavior that could be stimulated in such cases.

At the same time, other norms about crimes against electoral rights (Art. 158-1 and 160 of Criminal Code of Ukraine) though having the same formal construction of elements of a crime are quite suitable to be amended with norms on the special exemption of criminal responsibility. Stimulating of socially useful behavior in these articles is more important than putting a delinquent to justice. Moreover if amended in such way these articles will allow preventing other crimes according to the same articles to be committed which is also very important for the sake of social welfare and election process. Taking this into consideration, encouraging norms as amendments to Articles 158-1 and 160 of Criminal Code of Ukraine were formulated and offered.
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