Shiyan O. Problem of Misuse of Budget Funds for Lucrative Impulses
The article considers problematic issues of misuse of budget funds, implementation of budget expenditures or provision of loans from the budget without established budget assignments or with their exceeding, for lucrative impulses. It is proposed to embody the Article 210 of the Criminal Code of Ukraine by a separate part with the qualifying characteristic, which is a committing of this crime under lucrative motives.

In the committing of misuse of budget funds, budget expenditures or provision of credits from the budget out of determined budget purposes or with their excess for lucrative impulses, some issues are emerging. They concerning the qualification of crimes and delimitation of this socially dangerous act from other crimes, in particular from misappropriation, wasteful spending or acquisition of another’s property by officials through the abuse of their position.

The research of these problematic issues has a significant theoretical and applied meaning because it allows correctly and more sufficiently qualify such acts, and develop proposals for a real legislative improvement of the Article 210 of the Criminal Code of Ukraine.

The article’s purpose is to analyze the problematic issues of misuse of budget funds, budget expenditures or provision of credits from the budget out of determined budget purposes or with their excess for lucrative impulses.

As lucrative impulses (and/or a purpose) are specified in the disposition of criminal law of certain crimes against property, we support the position of those scholars who consider this impulse (and/or a purpose) as an optional feature, in particular, acquisition of property through the abuse of official position. This, in its turn, delimitates this crime more clear in the legal assessment of a crime established under the Art. 210 of the Criminal Code of Ukraine, committed under lucrative impulses, which allows, to offers a possibility of supplementing this article by a part, providing a qualifying characteristic, which is the commission of this act under a lucrative impulse.

A crime under the Art. 210 of the Criminal Code of Ukraine is not among lucrative crimes because a lucrative impulse is its optional (not obligatory) feature, but that does not preclude the possibility of commission of this crime under this motive too. Indisputably, the committing of misuse of budget funds, budget expenditures or provision of credits from the budget out of determined budget purposes or with their excess for lucrative impulses significantly increases the social danger of this crime. In the study, we also ground an offer to include a confiscation of property as an additional mandatory punishment for the above mentioned lucrative crime. However, if we alternatively add a lucrative motive to other qualifying characteristics, then in the case of the latter in the committed crime, a court may groundlessly appoint a confiscation of property for a non-lucrative crime. And so, in our opinion, it will be grounded to supplement the Article 210 of the Criminal Code of Ukraine by a separate part with the qualifying characteristic, which is a committing of this crime under lucrative motives. This will more fully cover and consider the characteristics of the committed crime under the criminal qualification.

Therefore, summarizing the definition of the problematic issues of misuse of budget funds, budget expenditures or provision of credits from the budget out of determined budget purposes or with their excess for lucrative impulses we offer to supplement the Article 210 of the Criminal Code of Ukraine by a part, which is providing a qualifying characteristic, which is a committing of this crime under such motives.

So, it is proposed to embody this criminal norm in such wording: “The acts, provided by parts first, second ... of this article, committed under lucrative motives, – must be punished...».
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