Melnyk Y. International Experience of Tax Planning Regulation
The article deals with the legal essence of the concepts of the "tax planning", "tax evasion", and "tax avoidance". A study of the corporate tax planning practices based on examples of the Google and the Starbucks cases is performed. The world experience of counteracting aggressive tax planning is generalized. The directions of national tax law improvement based on international experience are substantiated.

In the 21st century, a time when everything is globalized, multinational enterprises are structured and managed in a way that allows them to pay the least amount of taxes possible. This can be done through various ways. For instance, the manipulation with transfer pricing, the usage of artificial structures to minimize the risk of permanent establishment existence, the exploitation of base and conduit companies to get the benefits of a particular Double Tax Convention and many others. Such practices, leading to base erosion of a particular jurisdiction and profits shifting, are defined as aggressive tax planning (ATP).


There is no precise uniform legal definition of the ATP concept. However, taking into account the position of the Organisation for Economic Co-operation and Development (the OECD), it is possible to conclude that this concept is in the heart of the political agenda, and authorities at different levels do their best to find appropriate means to eliminate the negative consequences as well as the reasons of this issue. 


There are other similar concepts with ATP such as "tax planning", "tax evasion" and "tax avoidance". Their characteristic features and legal consequences of application are researched in the article. A study of the practice of corporate tax planning based on examples of Google and Starbucks cases is done. In particular, legal collisions that allowed the use of the aggressive tax planning are determined, changes in international legislation caused by corporative actions are described and consequences for corporations are discussed. 

The fight against ATP is conducted at different levels that can be grouped, taking into account the OECD`s 1998 Report, into three: international, treaty and domestic. On an international level the key player tackling ATP is the OECD that, by way of its Base Erosion and Profit Shifting (BEPS) reports, proposes recommendations implemented by States into their national legislation. Another major player in this area is the Council of the European Union that adopts binding for the EU member states Directives. 


There are 15 OECD`s proposals to counter ATP schemes. Coherence of corporate taxation, realignment of taxation and substance, increased visibility and sharing of tax related information are the key issues of these proposals. For states to implement these proposals, a balance between their independence in investment attractiveness and ATP countering should be found. 


To this extent, at this research project the world experience of counteracting aggressive tax planning is generalized, in particular, the OECD "BEPS" initiatives with an emphasis on restrictions on its use in Ukraine was examined, and measures taken by foreign countries to deal with tax planning at the national level were analyzed. The directions of national tax law in sphere of counteraction with tax planning improvement taking into account international experience are substantiated.

Although the Ukrainian legislations does not fully comply with BEPS Reports, the creation of working group dealing with the BEPS implementation into the Ukrainian legislation illustrates the willingness of the Ukrainians authorities to join the international community in the process of ATP countering. The BEPS implementation into the Ukrainian legislation will lead to the assessment of the current holding structures, identification of the needs for changes in TP policy, thin capitalization analysis, review of existing structures and existing arrangement to identify potential PE risks, review of existing inter-company and employee agreements and many other.  


Unfortunately, there is no direct answer on whether the Ukrainian tax authorities are ready to preserve the compliance with these changes, but it is absolutely clear that after BEPS implementation, substantial changes in the Ukrainian tax law will occur.
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