Matviichuk A.O. Limitation of a Right to a Free Choice of an Advocate in the Provisions of the Criminal Procedure Code of Ukraine

In this article the matter of constitutionality of a limitation under the part 2 article 45 of the Criminal Procedure Code of Ukraine, regarding the prohibition for advocates, information concerning which is not published in the Unified Register of Advocates of Ukraine, or advocates, regarding which there is information about suspension or termination of a right to perform advocacy in the Unified Register of Advocates of Ukraine, to take part in criminal procedure as a defender, is researched. 

Provisions of the European Convention on Human Rights, Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, in August 1990, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, adopted on 09/12/1988 at the 76th United Nations General Assembly, Constitution of Ukraine, Criminal Procedure Code of Ukraine, and  Advocacy and  Legal Practice Law of Ukraine, concerning the right to a free choice of a defender, and case law of the European Court of Human Rights in this field are researched.  

It is clarified, that Constitution of Ukraine declares the right to a free choice of a defender in criminal procedures among advocates, meanwhile, the Criminal Procedure Code states that this choice is to be made only among advocates, included on the Unified Register of Advocates of Ukraine.

The author stresses, that Advocacy and Legal Practice Law of Ukraine the right to legal practice does not depend on data entry to the Unified Register of Advocates of Ukraine, or any other factors, except mentioned in Articles 6 and 12 of this Law, which are: passing of the exam; interning; adjuring, and obtainment of a certificate. Abeyance/termination of a right to legal practice is carried out according to the decision of an authoritative body under applicable legal requirements; entry of this information to the Unified Register of Advocates of Ukraine has only reference and informational character.

The author comes to a conclusion, that provisions of the Part 2, Article 45 of the Criminal Procedure Code of Ukraine contravenes Articles 8, 59, 131-2 of the Constitution of Ukraine, and the article 6 of the European Convention on Human Rights, because they make the right to a free choice of a defender conditional not   upon the right and ability of such defender to provide legal help, but upon the content of the private informational resource.  

The legal status of the Unified Register of Advocates of Ukraine is researched. It is stated, that according to the Article 7 of the Advocacy and Legal Practice Law of Ukraine 1) Unified Register of Advocates of Ukraine is only an informational resource, which does not influence the volume and content of rights and freedoms of  advocates, provided by the law; 2) Unified Register of Advocates of Ukraine, as its name indicates, is not a public register; 3) Unified Register of Advocates of Ukraine is in full possession of private organizations of advocates’ self-governed institutions, is formed and administrated at their sole discretion, and is no more than an object of private property of that organization; 4) the law doesn’t contain an exhaustive list of data, that may be included in the   Unified Register of Advocates of Ukraine.

The methods of putting an advocate, information about which is not included in the Unified Register of Advocates of Ukraine, out of the criminal procedure that are in use in court practice in Ukraine, are noted. 

The author comes to a conclusion that the constitutional right to a free choice of the defender depends on the exploitation by few private organizations of an object of private property.  The Unified Register of Advocates of Ukraine as an informational resource transformed into the legal instrument of obstruction of advocates’ activity and violation of constitutional rights of citizens. This problem may be solved only by the Constitutional Court of Ukraine through consideration of the matter of the constitutionality of Part 2, Article 45 of the Criminal Procedure Code of Ukraine. 
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